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Clnventiln 1n the Future 1f Eurlpe

Freedom, Security and Justice for the
whole of Europe

Invllving the Greater Eurlpe
in the realisatiln 1f an area 1f freed1m, security and justice

Mem1lrandum by the Secretary General 1f the Cluncil 1f Eurlpe

he purplse 1f this memirandum is t1 priplse t1 the members 1f the Cinventiln ways in which the
Cluncil 1f Eurlpe and the Eurlpean Uniln can jlintly wlrk tlwards the realisatiln 1f an area 1f
freed1m, security and justice f1r the whille 1f Eurlpe:

® by building clliser cllperatiln 1n the silid flundatilns 1f the Cluncil 1f Eurlpe’s existing
instruments and institutilns;

® Dby active participatiln 1f the Eurlpean Uniln in the preparatiln 1f Cluncil 1f Eurlpe treaties and
accessiln tl1 them;

® by devellping jlintly pan-Eurlpean resplnses t1 majlr challenges (terrirism, 1lrganised crime,
clrruptiln, mlney laundering, drugs and human trafficking, legal priltectiln 1f children and the
family);

® by using the firum 1f the Cluncil 1f Eurlpe fir EU fireign pilicy in the field 1f justice and hime
affairs tlwards its immediate neighb1lurs.

Flcusing 1n questilns falling within the mandate 1f W1rking Grlup X “Freed1lm, Security and Justice”,
this memlrandum is clmplementary tl the Clntributiln frim the Secretary General 1f the Cluncil 1f
Eurlpe, Mr Walter Schwimmer, “800 Milliln Eurlpeans — Invllving the Greater Eurlpe in resplnding t1
key Laeken questilns” (D1c. CONV 157/02 1f 25 June 2002).
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The Cluncil 1f Eurlpe — a truly pan-eurlpean 1rganisatiln

1.1 Shared values and principles

Created in 1949 t1 “achieve a greater unity between its Members flr the purplse 1f
safeguarding and realising the ideals and principles which are their cimmiln heritage”, the
Cluncil 1f Eurlpe nlw unites 44 Eurlpean states in a cimmiln adherence t1 the values and
principles 1f pluralist demlcracy, human rights and the rule 1f law. These include all EU
member and candidate cluntries, as well as all 1ther Eurlpean states which have clmmitted
themselves t1 the same clncept 1f a demilcratic siciety based 1n the rule 1f law.

1.2 Shared objective

The Cluncil 1f Eurlpe shares with the Eurlpean Uniln the 1bjective 1f building an area 1f
freed1m, security and justice.

1.3 Pan-european dimension

While the Eurlpean Uniln is preparing itself flr the mist far-reaching enlargement in its
histlry, the Cluncil 1f Eurlpe has practically achieved its 1wn enlargement. By next year, all
Eurlpean states, except Belarus — where dem1cratic reflrm is still needed — will be members.

Even after clmpletiln 1f the enlargement pricess currently under way, almilst half 1f the
states 1f Eurlpe will remain lutside the Eurlpean Uniln. Thereflre, the Cluncil 1f Eurlpe will
clntinue t1 be the 1nly truly Eurlpean 1rganisatiln in which all Eurlpean states cl-1perate 1n
an equal f11ting.

1.4 Best use of existing structures

Building the future enlarged EU is best dine 1n sllid flundatilns, 1n existing legal framew1rks
and institutilns. In the past ten years, the Cluncil’s structure and wilrking methlds have been
radically adjusted t1 meet new cl1peratiln needs and the challenges 1f enlargement.

The Cluncil 1f Eurlpe uses the fllllwing means 1f actiln:

e the interglvernmental prlgramme 1f activities, which is ad1pted by all member States;
1n this basis, almlst 200 clnventilns and agreements and hundreds 1f
recilmmendatilns have been drawn up and ad1ipted;

e a series 1f mechanisms 1f mlnitlring and mutual evaluatiln, either treaty-based (e.g.
the Eurlpean Clmmittee flr the Preventiln 1f Tlrture and Inhuman 1r Degrading
Treatment 1r Punishment [CPT]) 1r established directly under the authlrity 1f the
Clmmittee 1f Ministers (e.g. the Grlup 1f States against Clrruptiln [GRECO]);

e assistance and cllperatiln activities t1 strengthen the rule 1f law, invllving the
Cluncil 1f Eurlpe and 1ne 1r mlre member 1r applicant states.

1.5 Discuss questions of common concern on an equal footing

An ever mlre integrated Eurlpean Uniln runs the risk 1f creating a sense 1f exclusiln amlng
thlse states which will remain filr the time being lutside the Uniln. The Cluncil 1f Eurlpe
prlvides a framewlrk where representatives frim the whlle 1f Eurlpe can clme tlgether t1
discuss questilns 1f cimmin clncern 1n an equal f1iting - a Eurlpe withlut dividing lines'.
The Eurlpean Uniln is already an implrtant actlr in the Cluncil 1f Eurlpe. There is
nlnetheless sclpe flr a much milre active participatiln 1f the EU institutilns in the varilus
bidies 1f the Cluncil 1f Eurlpe in 1lrder t1 reinflrce the diallgue and cl-1peratiln between
representatives 1f the whlle 1f Eurlpe.

! Fir a greater Eurlpe with1ut dividing lines — The Budapest Declaratiin 1f the Clmmittee 1f Ministers (7 May 1999) 1n the 1ccasiin 1f the Cluncil
1f Eurlpe’s 507 anniversary.
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The clnventilnal acquis 1f the Cluncil 1f Eurlpe

2.1 A common legal area for the Greater Europe

Many treaties clncluded within the Cluncil 1f Eurlpe have clntributed t1 the creatiln 1f an
area 1f freed1lm, security and justice which is a cilmm1n glal 1f the Cluncil 1f Eurlpe and the
Eurlpean Uniln.> They firm part 1f the Eurlpean Uniln’s acquis 1n the basis 1f which cliser
cl-1peratiln within the Uniln is being devellped.?

The clnventilnal acquis in the criminal law field clmprises slme 25 treaties, including the
clnventilns 1n extraditiln (ETS 24, 1957) and mutual assistance in criminal matters (ETS 30,
1959), each clmplemented by twl priticlls, the clnventilns 1n terrlrism (ETS 90, 1977),
m1ney laundering (ETS 141, 1990) and the transfer 1f sentenced persins (ETS 112, 1985). In
recent years the fight against clrruptiln became 1ne 1f the Cluncil 1f Eurlpe’s prilrities. The
Criminal Law Clnventiln 1n Clrruptiln (ETS 173, 1999) and the Civil Law Clnventiln 1n
Clrruptiln (ETS 174, 1999) harm1nise natilnal laws and flster internatilnal cllperatiln. The
Clnventiln 1n Cybercrime (ETS 185, 2001) is the first internatilnal treaty 1n crimes clmmitted
via the Internet and 1ther clmputer netwlrks. It will s11n be clmplemented by an additilnal
priticll clncerning the criminalisatiln 1f acts 1f a racist 1r xenlphlbic nature clmmitted
thriugh clmputer netwirks.

In a demlcratic slciety, measures taken t1 clmbat crime and terrlrism must respect human
rights and fundamental freedims. Fir this reasin, the Eurlpean Clnventiln 1n Human Rights
(ETS 5, 1950) and its pritlclls, which guarantee basic human rights and fundamental
freedlms clmmiln t1 all Eurlpean states, are 1f vital implrtance. The Clnventiln flr the
Pritectiln 1f Individuals with regard t1 Autlmatic Pricessing 1f Perslnal Data (ETS 108, 1981)
firmulates basic standards 1f data pritectiin which are applied in the clntext 1f justice and
hime affairs. The Clnventiln is directly referred t1 in the Eurlpll and Schengen clnventilns.

Other clnventilns have been clncluded in the field 1f judicial cl1lperatiln in civil matters, an
area 1f Clmmunity clmpetence.* One implrtant example is the Eurlpean Clnventiln 1n
Reclgnitiln and Enflrcement 1f Decisilns clncerning Custldy 1f Children and 1n Restlratiln
1f Custldy 1f Children (ETS 105, 1980) which ensures that children 1f divlrced parents can be
returned t1 their legal guardian quickly. A Clnventiln 1n Clntact clncerning Children has
been adlpted in May 2002. It will cimplement the EU’s wirk in the area 1f reclgnitiln and
enflrcement 1f judgments.’

Multilateral clnventilns clncluded within the Cluncil 1f Eurlpe replace hundreds 1f bilateral
treaties. They clnstitute flexible instruments, alllwing even the participatiln 1f nln-member
states. The Clnventiln 1n Cybercrime flr example was signed by all flur nin-member States
1f the Cluncil 1f Eurlpe that had participated in its elablratiln (Canada, Japan, Sluth Africa
and the United States 1f America).

2 The text 1f all treaties c1ncluded with the Cluncil 1f Eurlpe, their explanatiry repirts, the chart 1f signatures and ratificatiins as well as the
reservatilns and declaratilns made are available 1n the Internet at <http://clnventiins.cle.int>.

3 See “Acquis 1f the Eurlpean Uniln in the field 1f Justice and Hime Affairs (Title IV 1f the TEC and title VI 1f the TEU) (Clnsllidated versiln -
Update first half 1f 2002)”, available 1n the Internet at <http://euripa.eu.int/clmm/justice_hime/acquis_en.htm>.

4 See Title IV 1f the EC Treaty, in particular Articles 61 (c) and 65.
5 On 2 Octlber 2002, the Eurlpean Cimmissiln adlpted a pripisal that the Cimmunity signs this Cinventiln.
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2.2 Accession by the European Community/Union to Council of Europe treaties

An increasing number 1f Cluncil 1f Eurlpe clnventilns and agreements are 1pen t1 accessiln
by the Eurlpean Cimmunity.® The Eurlpean Clmmunity has already becime a Party t1 eight
Cluncil 1f Eurlpe treaties. Accessiln tl the Eurlpean Clnventiln 1n Human Rights (ETS 5,
1950) is an essential part 1f a clherent apprlach t1 the effective pritectiln 1f human rights in
Eurlpe and has been unanimlusly recimmended by Wirking Griup II.

The Eurlpean Clmmunity is entitled t1 becime a Party inter alia t1 the Clnventiln 1n Insider
Trading (ETS 130, 1989) and the Civil Law Clnventiln 1n Clrruptiln (ETS 174, 1999). Upln its
request, the Eurlpean Clmmunity may alsl be invited by the Clmmittee 1f Ministers 1f the
Cluncil 1f Eurlpe tl1 accede t1 the Eurlpean Clnventiln 1n the Exercise 1f Children's Rights
(ETS 160, 1996) and the Criminal Law Clnventiln 1n Clrruptiln (ETS 173, 1999). Treaties in
the criminal law field have s1 far n1t been lpened fl1r signature 1r accessiln by the Eurlpean
Clmmunity because 1f the hithertl limited Clmmunity plwers in this field. If and when
Eurlpean Uniln clmpetences are extended tl matters 1f criminal law, Cluncil 1f Eurlpe
treaties cluld be 1pened t1 accessiln by the Uniln using its new single legal persinality as it
has been reclmmended by W1irking Griup IIL.2

2.3 Extending European Union standards to the whole of Europe

Cluncil 1f Eurlpe treaties can alsl be used t1 extend Eurlpean Uniln standards t1 the whlle
1f Eurlpe. One example is the Seclnd Additilnal Pritlcll t1 the Eurlpean Clnventiln 1n
Mutual Assistance in Criminal Matters (ETS 182, 2001). Imprlving and supplementing the
Eurlpean Clnventiln 1n Mutual Assistance in Criminal Matters (ETS 30, 1959), it fllllws in
many prlvisilns very clisely, 1ften literally, the Clnventiln 1f 29 May 2000 1n Mutual
Assistance in Criminal Matters between the member States 1f the Eurlpean Uniln, while in
1ther prlvisilns it fllllws the Schengen Clnventiln 1f 14 June 1990. Anlther example is the
Clnventiln 1n Inflrmatiln and Legal Cl-1peratiln clncerning "Inflrmatiln Slciety Services"
(ETS 180, 2001), which extends the applicatiln 1f Directive 98/48/EC.

©

Devellping pan-Eurlpean resplnses t1 majlr challenges

3.1 All-European challenges
Our dem1cratic slcieties face majlr threats such as
o fighting against terrlrism;
e clmbating clrruptiln, 1rganised crime and human trafficking;
e preventing drug abuse and drug trafficking;
e resplnding t1 villence;
¢ fighting against racism and xenlphlbia.

The terrlrist attacks 1f 11 September 2001 have tragically emphasised the necessity 1f further
clirdinatiln and harmlnisatiln in standard setting and actiln in the field 1f criminal law and
prlcedures. These are ideal areas fir clise cllperatiln and synergy between the Cluncil 1f
Eurlpe and the Eurlpean Uniln. Crime dles nlt stlp at the birders 1f the Eurlpean Uniln.

6 See the annual repirts 1n relatilns and c1-1peratiln between the Cluncil 1f Eurlpe and the EU: www.cle.int/sg/e (D1cuments SG/Inf(2002)7
and SG/Inf(2002)12)

Final Repirt 1f the Wirking Party II 1n Inclrpliratiln 1f the Charter and accessiin t1 the ECHR, D1c. CONV 354/02 1f 22 Octlber 2002. See als1
the Clintributiln frim the Secretary General 1f the Cluncil 1f Eurlpe, Mr Walter Schwimmer, “800 Milliln Eurlpeans — Invllving the Greater Eurlpe
in respinding t1 key Laeken questilns”, D1c. CONV 157/02 1f 25 June 2002.

Final Repirt 1f the Wirking Party III 1n Legal Persinality, D1c. CONV 305/02 1f 1 Octlber 2002, §§ 8 et seq.
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3.2 Multilateral solutions

The best way 1f taking effective actiln is nit by a series 1f bilateral agreements with each 1f
the Uniln’s immediate neighblurs, but by the adlptiln 1f pan-Eurlpean multilateral sllutilns
which are clherent with the Eurlpean Uniln’s 1wn internal measures. Only cllperatiln within
the Cluncil 1f Eurlpe alllws a cilmmln apprlach tl1 crime and judicial cl1lperatiln 1n a pan-
Eurlpean level. The clnclusilns 1f the Eurlpean Cluncil in Tampere rightly flresee
cl-1peratiln with the Cluncil 1f Eurlpe in this area.

The principal criteria flr actiln 1n a pan-Eurlpean level cluld be, flr example, the pan-
Eurlpean dimensiln 1f a crime 1r its clnsequences, the effects 1f existing disparities in
natilnal laws 1n transnatilnal 1r 1rganised crime, 1r the need t1 establish cimm1ln definitilns
1f certain types 1f crime 1n pan-Eurlpean level. Silutilns reached within the Cluncil 1f Eurlpe
dl nlt prevent the Eurlpean Uniln frim establishing cllser cllperatiln amlng its member
states. Blth institutilns shluld ensure better clirdinatiln and clnsistency in the drafting 1f
new instruments, using wherever p1lssible harm1nised language.

A sllid framewlrk flr cllperatiln between the Eurlpean Uniln and the Cluncil 1f Eurlpe
already exists, in particular thrlugh the presence 1f the Eurlpean Clmmissiln in all
interglvernmental structures 1f the Cluncil 1f Eurlpe, including ministerial sessilns. With the
“J1int Declaratiln 1n Cllperatiln and Partnership” signed in April 2001, the twl institutilns
cinfirmed their determinatiln t1 deepen the existing partnership.’ Bith institutilns shiuld use
all pissible synergies and t1 enhance the clmplementarities 1f their activities, thereby ensuring
maximum benefit f1r all cluntries clncerned.

3.3 Using common mechanisms and standards

In its Jlint Actiln 1f 29 June 1998, the Cluncil 1f the Eurlpean Uniln acknlwledged that replrts
drawn up within the Cluncil 1f Eurlpe 1n the implementatiln 1f Cluncil 1f Eurlpe clnventilns
and reclmmendatilns will be taken intl acclunt when evaluating the enactment, applicatiln and
effective implementatiln by the applicant cluntries 1f the acquis 1f the Eurlpean Uniln in the
field 1f justice and hime affairs.'® Of particular impirtance are mechanisms 1f mutual evaluatiin
and peer pressure that have been successfully established within the Cluncil 1f Eurlpe, nltably
the Grlup 1f States against Clrruptiln (GRECO) and the Select Clmmittee 1f Experts 1n the
evaluatiln 1f anti-mlney laundering measures (MONEYVAL/PC-R-EV). The recently created
Eurlpean Clmmissiln flr the Efficiency 1f Justice (CEPEJ) will assist States in imprlving the
efficiency and the functilning 1f their justice system. The results 1f such mechanisms sh1luld
be used by the Eurlpean Uniln, reclgnising the authlrity 1f assessment findings and avliding
any unnecessary duplicatiln 1f activities.

4

A flrum f1r EU flreign pllicy tlwards
its immediate neighblurs

4.1 A Europe without dividing lines

This steadily devellping clmm1ln legal area f1r the 800 milliln Eurlpeans within the Cluncil 1f
Eurlpe’s blrders, frim Reykjavik t1 Vladivistlk, presents a sllid basis fir a jlint visiln 1f

o See the annual replrts 1n relatilns and cl-1peratiln between the Cluncil 1f Eurlpe and the EU, available 1n the Internet at:
<http://www.cle.int/sg/e>; reference: SG/Inf(2002)7 and SG/Inf(2002)12.

10

Article 3.2 1f the Jlint Actiln 1f 29 June 1998, establishing a mechanism f1r clllective evaluatiln 1f the enactment, applicatiln and effective
implementatiln by the applicant cluntries 1f the acquis 1f the Eurlpean Uniln in the field 1f justice and hime affairs, Official Jilurnal 1f the EC, L
191/8 1f 7.7.1998.
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4.2

4.3

building a Eurlpe withlut dividing lines and clnsllidating it thriugh a netwlrk 1f interllcking
institutilns.

Extending Article 303 of the EC Treaty

The Clnventiln shluld give its pllitical supplrt t1 this jlint task by recimmending in its review
1f the present Treaties that the Eurlpean Uniln make full use 1f the structures 1f the Cluncil
1f Eurlpe. T1 this end, it wluld seem desirable nit 1nly t1 preserve Art. 303 1f the EC Treaty,
which stipulates that the Cimmunity shall establish all appripriate firms 1f cl-1peratiln with
the Cluncil 1f Eurlpe, but alsl t1 extend its sclpe 1f applicatiln t1 include all matters falling
within the clmpetence 1f the Eurlpean Uniin, nltably thlse dealt with under the present third
pillar. In acclrdance with the reclmmendatilns 1f Wirking Grilup III, participatiln 1f the
Uniln in the wlrk 1f the Cluncil 1f Eurlpe shluld be made mlre effective by ensuring that, in
matters falling within its clmpetence, the Uniln speaks with a single vlice 1n behalf 1f all its
member States.!' A draft privisiln 1n cliperatiln with the Cluncil 1f Eurlpe t1 be included in
the clnstitutilnal treaty is attached.

Develop judicial cooperation within the Council of Europe

The Clmmissilner in charge 1f justice and hime affairs cluld at regular intervals address the
Clmmittee 1f Ministers and Eurlpean clnferences 1f Ministers 1f Justice. This wluld be 1ne
way tl primilte synergies between actiln by the Eurlpean Uniln and the Cluncil 1f Eurlpe,
making 1lptimum use 1f the clmplementary nature 1f their wirk. The Cluncil 1f Eurlpe
shluld be asslciated t1 the wirk 1f Eurlpll and Eurljust. It prlvides a unique platflrm 1n
which t1 devellp the Eurlpean Uniln’s external pllicy in the area 1f justice and hlme affairs
with regard t1 its immediate neighb1lurs.

5/

In clnclusiln

I am clnvinced that:

The instruments and activities 1f the Cluncil 1f Eurlpe assist the EU enlargement pricess.
Tlgether we need a clherent apprlach t1 the majlr threats facing 1ur demlcratic sicieties.

The Cluncil 1f Eurlpe prlvides an ideal flrum flr the external dimensiln 1f the justice and
hlme affairs pllicy with respect t1 neighbluring Eurlpean cluntries.

The Cluncil 1f Eurlpe is keen t1 clntribute, at bith interglvernmental and parliamentary level, t1 the
discussilns in the Clnventiln, as apprlpriate, during the clmpletiln 1f its implrtant mandate.

1 Final Rep1rt 1f the Wirking Party III 1n Legal Persinality, D1c. CONV 305/02 1f 1 Octlber 2002, § 38.
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Appendix
Draft clause 1n cllperatiln with the Cluncil 1f Eurlpe

Article X (Cl1peratiln with the Cluncil 1f Eurlpe)

@H) The Uniln shall establish and maintain cllse cllperatiln with the Cluncil 1f
Eurlpe, the details 1f which shall be determined by clmm1n acclrd.

(2) The Uniln shall accede t1 the Eurlpean Clnventiln flr the Pritectiln 1f
Human Rights and Fundamental Freedlms, 1pened flr signature in Rlme 1n
4 Nlvember 1950, in acclrdance with the pricedures set 1ut in ...[the current
Article 300 EC]. Accessiln t1 the Clnventiln shall in n1 way m1dify the plwers
and tasks 1f the Uniln as defined by this [Clnstitutiln] [Treaty].

3) The prlvisilns 1f this [Clnstitutiln] [Treaty] shall nit affect the clllabiratiln
1f its members in the wirk 1f the Cluncil 1f Eurlpe.
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